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26 November 2008
By email: aemc@aemc.gov.au
Australian Energy Market Commission
AEMC Submissions

PO Box A2449

Sydney South NSW 1235 

Dear Sir/Madam,
AEMC Review of Energy Market Frameworks in light of Climate Change policies
Scoping Paper, October 2008 - Reference EMO 0001
Consumer Action Law Centre (Consumer Action) welcomes the opportunity to provide a submission to the Australian Energy Market Commission’s (AEMC) Review of Energy Market Frameworks in light of Climate Change policies (the review).  We apologise for the delay in making our submission.
We have endorsed the submission made by the Consumer Utilities Advocacy Centre to the review.  Below we provide some additional comments on the review in a broad manner in an effort to balance the issues that we believe are most relevant for achieving the outcomes of the government’s climate change policies while ensuring the National Energy Market (NEM) continues to provide a reliable, efficient and secure supply of energy services.
The most significant issues we believe need to be considered are:
· The exclusion of social and environmental objectives in the National Electricity Law (NEL) and the National Gas Law (NGL) which have resulted in the trade off between economic, environmental and social objectives in the NEM. As a result, the review itself focuses on economic efficiency and has a narrow interpretation of the terms of reference for consideration of social and environmental impacts; and
· The review has not considered the impact on consumers from the Carbon Pollution Reduction Scheme (CPRS) or the Renewable Energy Target (RET).  Climate change is going to have a larger cost for low-income/vulnerable consumers and will result in a need for more robust consumer protections.
Consideration of these issues is essential to ensure that the NEM operates in a way that supports and facilitates the objectives of the Federal Government’s climate change policies, namely a reduction of greenhouse gas emissions.
The National Energy Market objectives
One of the principal purposes of the review is to determine whether any amendments need to be made to the NEM framework to accommodate the planned introduction of the CPRS and expanded RET.

To review the NEM framework, the starting point must be the objectives of the NEM as set out in the NEL and NGL, as the NEM framework is designed to meet the overriding objectives of the NEM.

There is currently a fundamental problem for the NEM in accommodating the CPRS and an expanded RET because the NEM objectives do not allow for social or environmental goals, which the CPRS and RET are manifestly designed to achieve.

Thus, in terms of the NEM’s role in facilitating the goals of the CPRS and RET, the omission of social and environmental objectives in the NEM legislation, and subsequent inability of the AEMC and the Australian Energy Regulator (AER) to take such objectives into account in their decision-making and regulatory actions, remains the most significant barrier to the NEM helping to achieve the outcomes of the CPRS. It is essential that the regulatory framework and objectives for the NEL and the NGL do not conflict with the objectives of the CPRS and the climate change policies of the Australian Federal Government.

In particular we are concerned that the economic interpretation of the current objective limits the ability of the AER and the AEMC to consider environmental, equity or distributional issues, or even a broad notion of regulatory costs and benefits including benefits that flow to consumers or the community generally from regulation. For example, in the recent review of competition in Victoria, the AEMC’s decisions about competition based upon switching/churn rates did not fully consider the distributional impacts and the likelihood that large sectors of the community were not engaging, or could not actively engage, in the market. This raises further concerns that sectors of the community would be excluded from the benefits of competition, and potentially be worse off.
The NEM framework needs to incorporate new facilitating objectives that clarify that social and environmental objectives are relevant to operating and regulating the NEM in the long-term interests of consumers. This accords with current approaches in similar areas.  For example, the recent Productivity Commission Review of Australia’s Consumer Policy Framework proposed a new objective for Australia’s consumer laws and the Productivity Commission also recommended a list of operational objectives.

The Productivity Commission’s proposed approach of including facilitating objectives to help guide a principal objective achieves a balance between ensuring economic efficiency through effective competition and ensuring that, operationally, all relevant goals are taken into account so that the benefits of competition are shared equitably among consumers.  A single objective that considered only economic efficiency would mean that regulators would be limited in any active consideration of such distributional and equity issues.  This approach represents current best-practice thinking on setting regulatory objectives, with the Productivity Commission stating that:

clear objectives, with observable outcomes, also facilitate assessment of the effectiveness of the policy framework and the performance of regulators. It achieves this by providing guidance to regulators and others responsible for enforcement and the clear objectives provide greater certainty to consumers and suppliers by identifying behaviours and circumstances which might trigger intervention.
  

We therefore strongly support the implementation of facilitating objectives in the NEM framework to clarify the goals of the regulatory framework and the relevance of environmental and social objectives.  We understand and agree that elected governments should play the primary role in shaping social and environmental policy, not economic regulators. However, if the AEMC and the AER are to be charged by the government with administering and regulating the NEM for the community, they must be able to take into account government policy in undertaking their functions.  At present, the AEMC and the AER cannot consider the implications of regulation, competition and efficiency for different classes of consumers or on the environment.
Similarly, in Victoria the Essential Services Commission’s (ESC) primary objective is ’to protect the long term interests of Victorian consumers with regard to the price, quality and reliability of essential services’.
 The ESC itself has praised the ’clarity’ of this objective
 while also recognising the importance of its facilitating objectives which are aimed at requiring the ESC to ensure that:

· regulatory decision making has regard to the environmental, health, safety and social legislation applying to the regulated industry; and

· users and consumers, including low-income and vulnerable consumers, benefit from the gains from competition and efficiency.

The ESC, as the regulator of energy markets in Victoria, has undertaken a range of work in recent years relating to the energy sector that has involved consideration of social and environmental objectives and outcomes.
 The ESC’s facilitating objectives contributed to the ability and capacity of the ESC to undertake this work. It is our view that for the AER to regulate retail energy markets in a way that delivers effective and fair market outcomes in light of climate change policies, it must be guided by similar facilitating objectives.
Consumer protection framework
As consumers typically represent the ‘end of the line’ in terms of pass through of costs, it is highly likely that they will be subject to price increases following the introduction of the CPRS. Higher electricity prices, for example, may result in more consumers being unable to pay their bills on time, risking late penalties and/or disconnection.  This would also result in further increases in levels of consumer debt, at a time when such debt is already at record high levels.

A framework for national energy consumer protection is currently being negotiated through the Ministerial Council on Energy.  In our view, this framework should reflect an Australian best practice model for consumer protections, which is generally agreed to be one based on the provisions currently set out in the Victorian Energy Retail Code (the VERC) and related regulation.  The VERC and other Victorian energy regulation provide essential assistance to consumers for the management of their electricity bills, including:

· a framework of minimum standards for the issuing of energy bills, associated reminder notices and account collection practices;

· the provision of alternative payment arrangements for those experiencing difficulties with bills;
· the prohibition of late payment fees;

· compensation for consumers who are wrongfully disconnected;

· links to appropriate assistance and services, including energy efficiency advice and information; and

· additional assistance for consumers experiencing financial hardship. 

The Victorian consumer protection framework for energy was developed consultatively in line with the development of the competitive Victorian energy market.  We strongly urge the Government to apply these basic principles nationally. 

Broader consumer protections have also been recommended by the recent Productivity Commission review discussed above.  Recommendations of the Productivity Commission include:

· a new objective for consumer protection regulation, being to improve consumer wellbeing by fostering effective competition and enabling the confident participation of consumers in markets in which both consumers and suppliers trade fairly and in good faith;

· the prohibition of unfair contract terms;

· improved access to remedies for consumers who have experienced loss or disadvantage due to a trader’s actions (such as collection policies that might be unfair, harsh or oppressive);

· improved enforcement by consumer regulators, such as the imposition of civil pecuniary penalties and the recovery of profits from illegal conduct; and

· empowerment of consumers, though improved information disclosure requirements that enable consumers to understand and compare offers from traders in the marketplace.

These proposals would apply economy-wide, not just in energy markets, but would further improve general consumer protections at a time when households are adjusting to higher energy prices resulting from purported passed-through costs and may therefore need protection from unscrupulous conduct.  We therefore recommend that these proposals be implemented as soon as possible.

Retail pricing

We have concerns that the review raises the issue of price deregulation in the context of enabling retailers to adapt to the increased price volatility that will be experienced in the energy market by simply passing those costs through to consumers. 
We believe that there is a large opportunity for regulated networks, as well as the retailers, to profit from the CPRS. Networks already have large profit margins compared to many other industries and we believe they have the capacity to wear some of the cost of climate change mitigation. On this basis, the AEMC should not conduct this review as if it is a chance for industry to have rules put in place that shore up their profits and revenue. There is a real challenge for the AEMC to prove that it is acting in the overall public interest, not just the interest of industry.
Price volatility is widely accepted to be a potential consequence of policy responses to climate change, resulting in increased costs for energy retailers and ultimately consumers. However, there is no discussion in the review of the obvious need for any initiatives to assist retailers to manage such increases to be balanced effectively with initiatives to ensure the affordability of essential energy supplies for consumers and the protection of consumers from price shocks. 
In this scenario, deregulation is not necessarily the solution. In particular, retail price regulation can, and often is, tweaked to accommodate increases in costs for retailers – without the need for deregulation.  Price regulation in Australia does not take the form of setting strict price caps, rather the negotiation of price paths between government and retailers.  Thus the risk of retailers being unable to recover efficient costs is limited.  Further, managing price volatility due to the introduction of a CPRS may, in fact, be possible only with some form of negotiated price path regulation than with a situation of non-regulation. 
It is essential to remember that the process of price deregulation is, and should be, tied to the establishment of effective competition in markets. Effective competition needs to be truly and fairly established and currently different jurisdictions across Australia are at varying levels of maturity and competition. For example, as the review failed to recognise, Victoria has been declared effective and is undergoing the removal of price regulation in Victoria as of 1 January 2009. While the basis for finding effective competition in Victoria remains contentious, a blanket approach to deregulation on this basis across Australia is undoubtedly premature.
Emphasis needs to be placed on the ability for retailers to manage risk in a market subject to the effects of the CPRS and RET. This will define efficient business practices and the role the businesses should play in the market. To have retailers exiting the market due to financial loss is a commercial reality and can occur in both regulated and deregulated markets thus as such, inefficient retailers exiting the market is a good outcome. We rely heavily on robust consumer protections and an effective retailer of last resort framework to provide a safety net for consumers in these situations.
Gas markets
We are concerned that the issues highlighted by the AEMC in relation to the gas market may result in an overall inefficient market response. Specifically, our concerns include the potential for monopolies, profiteering, escalating prices and supply (distribution/transmission) limitations.

As the electricity and gas markets converge, and as businesses scramble to divert the costs of the CPRS by attempting to reduce the level of emissions from coal fired generation, we foresee significant implications for the affordability of gas. Bilateral agreements, price parity with international markets, increased demand for gas fired power stations and government policies for residential use will combine to result in further constrained energy supply or even restrictions on trade.
Already, the system of bilateral agreements which forms the basis of network development and access limits some buyers’ ability to participate in the market due to reduced access or ‘contractual congestion’. In addition, vertically integrated or large companies can internally hedge or price others out of the market, reducing competition considerably. The potential for price collusion or exclusionary practices is an issue we believe should be actively monitored by the AEMC and the Australian Competition and Consumer Commission and issues of affordability for consumers need to be at the forefront of considerations.
Should you have any questions, please contact me on 03 9670 5088.

Yours sincerely

CONSUMER ACTION LAW CENTRE
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Janine Rayner

Senior Policy Officer - Energy
� As above Pg.38


� Essential Services Commission Act 2001 (Vic), section 8(1).


� Essential Services Commission, Submission to the review of the Essential Services Commission Act 2001, September 2006, p 5.


� Essential Services Commission Act 2001 (Vic), sections 8(2)(e) and (f).


� Essential Services Commission, above n 9, p 6-7.


� Productivity Commission, Review of Australia’s Consumer Policy Framework, April 2008.
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