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1. Executive Summary  

 

Background 

 

Since the introduction of full retail contestability in the Victorian energy market, 

Consumer Action Law Centre (Consumer Action) and the Financial & 

Consumer Rights Council (FCRC) have received numerous complaints from 

consumers, financial counsellors and other community support workers about 

the marketing practices of energy retailers.  The Energy and Water 

Ombudsman Victoria (EWOV) also continues to receive high levels of 

complaints in relation to marketing practices.1 Complaint levels have largely 

maintained or increased, despite the existence of consumer protections 

relating to marketing, both in fair trading and energy regulation. To further 

understand the nature and types of complaints in relation to energy marketing, 

and to determine the extent that marketers are not complying with the law, 

Consumer Action and the FCRC have prepared this case study report 

detailing a range of consumer experiences with energy direct marketers. 

 

This report has been prepared so as to contribute to two regulatory reviews 

currently being undertaken in the energy market.  First, the Australian Energy 

Market Commission (the AEMC) is undertaking a review of the effectiveness 

of competition in energy markets in Victoria.  The AEMC have expressly 

asked that stakeholders provide evidence about what is happening in relation 

to the marketing of energy.2  Secondly, the Ministerial Council on Energyôs 

(MCE) Retail Policy Working Group (RPWG) is considering the new national 

regulatory framework for energy consumer protections, including those that 

pertain to marketing.  This report and its recommendations will be provided to 

both the AEMC and the RPWG for consideration in their respective reviews. 

 

Key findings 

 

The findings demonstrate regular breaches of the Victorian Energy Retail 

Code and Energy Marketing Code of Conduct, identifying problems 

                                         
 
1
 Energy and Water Ombudsman (Victoria) (EWOV), Resolution 24 ï January to June 2007, October 

2007. 
2
 Australian Energy Market Commission (AEMC), Review of the effectiveness of competition in retail 

energy and gas markets in Victoria ï Issues Paper, June 2007, p 18. 
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specifically with marketer conduct.  The case studies indicate a range of 

misconduct in relation to marketing practice including: 

 Misleading and deceptive conduct; 

 Retailers switching customers without consent; 

 Unconscionable conduct; 

 Marketing to non-account holders; and 

 Harassment. 

In addition, there are several cases which demonstrate marketers taking 

advantage of a lack of understanding on behalf of consumers including: 

 Instances of consumers signing multiple contracts; and 

 Retailer inducements. 

 

The report confirms anecdotal evidence that marketing misconduct is wide 

spread, and that marketers are regularly taking advantage of consumers, 

particularly vulnerable, disadvantaged and culturally and linguistically diverse 

consumers.  

 

Many energy retailers believe that direct marketing, especially through door-

to-door sales, is necessary to interest consumers in what is largely an 

uninteresting product.  Regulators appear to believe that direct marketing is 

necessary for markets involving órelatively low involvement products such as 

energyô and that such marketing is necessary for effective competition.3  

However, the regular occurrence of marketing misconduct demonstrates a 

failure of effective competition.  As this report submits, marketing misconduct 

prevents effective demand side participation that is necessary for effective 

competition. 

 

Direct marketing, particularly when marketers are employed on a commission 

sales basis, inherently involves high pressure sales tactics.  The inability of 

consumers to take time to consider an offer, or shop around to compare the 

offer being made, means that consumers are unable to drive competition by 

making choices that best suit their needs and, as recognised by the AEMC, 

                                         
 
3
 AEMC, Review of the effectiveness of competition in retail electricity and gas markets in Victoria ï 

First Draft Report, October 2007, p 66. 
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customers rely heavily on the offer summaries and product information 

statements that are provided by the marketing retailers themselves.4  Effective 

demand side participation is essential for effective competition and can not be 

achieved through the marketing techniques currently being employed by 

energy retailers. 

 

The report also considers the regulatory framework for the marketing of retail 

energy in Victoria, and considers whether it should be strengthened in the 

move to new national regulations.  A summary of the recommendations 

follows. 

 

 

Recommendation 1: That, in its review of the effectiveness of competition in 

the Victorian energy market, the AEMC acknowledge the specific and inherent 

problems associated with direct marketing.  This includes acknowledging that 

direct marketing does not easily allow consumers to compare products and 

choose goods that well suit their needs. 

 
Recommendation 2:  That, in the move to a national regulatory framework for 

retail consumer protections, the framework for regulating energy marketing 

that exists in Victoria be replicated and strengthened where appropriate. 

 

Recommendation 3:  That Governments consider introducing a óDo Not 

Knockô register, similar to the óDo Not Callô register, that would allow 

consumers to register their address so that marketers would be banned from 

marketing to that address. 

 

Recommendation 4: That Governments consider a targeted consumer 

protection campaign, to improve consumers ability to reject offers from door-

to-door marketers.  This should include encouragement of consumers to post 

ñDo Not Knockò messages on their doors. 

 

Recommendation 5: That energy market regulators consider whether the use 

of commission sales by energy retailers requires further regulation so as to 

counter the incentive to unfairly coerce consumers to sign contracts.  This 

could include a ban on commission sales for door-to-door energy marketing.   

 

                                         
 
4
 As above. 
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Recommendation 6: That the proposed national framework for retail 

consumer protections ensures that explicit informed consent is required before 

a consumer can enter into an energy market contract. 

 

Recommendation 7: That fair trading and energy regulators prioritise energy 

marketing misconduct in their regulatory and enforcement activities. 

 

Recommendation 8: That any regulatory activity taken in relation to energy 

marketing practices by a regulator be made public through a media release or 

public announcement.   

 

Recommendations from financial counselling agencies: 

 ǒ  Telephone sales be followed up with the signing of a written 

 contract; 

 ǒ That longer cooling off periods be implemented for energy market 

contracts; 

 ǒ That payment plans and CentrePay arrangements be transferred 

automatically to a new retailer when a consumer switches; and 

 ǒ That salespeople receive training in dealing with elderly and 

vulnerable consumers. 

 

 

 

 

 



  Coercion and harassment at the door 
 Consumer Experiences with energy direct marketers  
 Consumer Action Law Centre 
 

 - 5 -  

 
 

 

2. Overview   

 

Background 

 

The AEMC is currently undertaking a review of the effectiveness of 

competition in the retail electricity and gas markets in Victoria (the Review).  

To assist with the Review, the AEMC has asked stakeholders to contribute 

information that will assist in understanding: 

 The changes to the extent of competition that has been experienced 

since the introduction of full retail competition; 

 The current level of competition; and 

 The effectiveness of competition that can be expected in the future. 

 

Consumer Action and the FCRC have identified that consumers experiences 

with the marketing of energy in Victoria will be a significant issue to be 

considered by the AEMC.   

 

In its Issues Paper, the AEMC states: 

The Commission is interested in understanding the kinds of strategies that 

are being employed, their objectives and outcomes.  In the case of marketing 

and other strategies, the Commission also seeks information about audiences 

being targeted by those strategies and their impacts.5  

Consumer Action and the FCRC are aware of many consumers, particularly 

low-income and vulnerable consumers, being targeted by energy marketing 

strategies. In particular, there is continuing evidence relating to misleading 

marketing strategies and transfers without the requisite consent.   

 

 

                                         
 
5
 AEMC, above n 2, p 18. 
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Consumers 

 
Marketing activities by energy retailers affect all consumers.  As stated by 

both the AEMC and EWOV,6 no specific socio-economic group is targeted by 

marketers.  As such, all consumers are exposed to the marketing activities of 

retailers and all consumers deserve protection from misleading and 

unconscionable behaviour when they are approached by marketers.  

 

In its first draft report, the AEMC acknowledges that vulnerable and 

disadvantaged consumers may not be benefiting from competition.  The 

AEMC refers to consumersô ópersonal circumstances, such as financial 

hardship or personal disabilityô as restricting their ability to participate in the 

energy market.7  Consumer Affairs Victoria (CAV) defines vulnerable and 

disadvantaged consumers as follows: 

 

A vulnerable consumer is a person who is capable of readily or quickly 

suffering detriment in the process of consumption. A susceptibility to detriment 

may arise from either the characteristics of the market for a particular product, 

the productôs qualities or the nature of the transaction; or the individualôs 

attributes or circumstances which adversely affect consumer decision-making 

or the pursuit of redress for any detriment suffered; or a combination of these.8 

 

A disadvantaged consumer is a person in persistent circumstances and/or with 

ongoing attributes which adversely affect consumption thereby causing a 

continuing susceptibility to detriment in consumption. As a result, a 

disadvantaged consumer repeatedly suffers consumer detriments or, 

alternatively expressed, generally obtains below-average satisfaction from 

consumption.9 

 

While not all vulnerable consumers are disadvantaged, the occurrence of 

vulnerability can be temporary, based upon changes to personal 

circumstances eg job loss, illness etc.  

 

By specifically drawing on clients of financial counsellors, this report has 

focused on consumers who may be considered vulnerable or disadvantaged, 

including:  

 

                                         
 
6
 AEMC, above n 3, 73; EWOV, Submission to AEMC Issues Paper, June 2007, p 8. 

7
 AEMC, above n 3, p 145. 

8
 Consumer Affairs Victoria, What do we mean by óvulnerableô and ódisadvantagedô consumers? 

March 2004, p 3. 
9
 As above. p. 3 
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Å The elderly; 

Å People with disabilities; 

Å People who are unemployed; 

Å Those with limited or no English skills; 

Å Sole parents; 

Å People living alone; and 

Å Couples with large numbers of dependent children. 

 
 

Regulation of energy marketing in Victoria 

 

There are a number of regulatory instruments that regulate energy marketing 

in Victoria.  These are detailed further in Part 3 of this report and include: 

 the Trade Practices Act 1974 (Cth) (Trade Practices Act); 

 the Fair Trading Act 1999 (Vic) (Fair Trading Act); 

 the Energy Retail Code;10 and 

 the Code of Conduct for the Marketing of Retail Energy (the Marketing 

Code of Conduct);11 and 

 the Energy Product Disclosure Guideline.12 

 

Consumer protections in relation to marketing conduct include cooling off 

periods, marketer behaviour requirements, contractual regulation, and the 

requirement to obtain óexplicit informed consentô from consumers.   

 

 

Regulation of marketing in other sectors 

 

Direct marketing in other sectors is subject to quite proscriptive regulation, 

largely due to previous marketing misconduct in those industries.  For 

example, there is a ban on door-to-door sales of financial products and 

services13 as well as consumer credit.14  

 

                                         
 
10

 Essential Services Commission (ESC), Energy Retail Code ï version 3, May 2007. 
11

 ESC, Code of Conduct for Marketing of Retail Energy, November 2004. 
12

 ESC, Guideline 19 ï Energy Product Disclosure, 2005 
13

 Corporations Act 2001 (Cth), ss 992A and 992AA. 
14

 Consumer Credit Code, s 146. 
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This proscriptive regulation recognises that, faced with a salesperson on their 

doorstep, people infrequently make rational, welfare maximising decisions, 

especially those most vulnerable consumers with limited contractual 

experience.   

 

While the Marketing Code of Conduct does strictly regulate door-to-door sales 

by prescribing certain information requirements and cooling-off periods, the 

financial services and consumer credit approach recognises the immense 

detriment that can ensue where consumers face pressure to purchase 

financial products and services where the transaction has been unsolicited.  

Energy contracts share some important features with consumer credit, namely 

that they both involve a deferred debt to be repaid, and if not repaid, can 

mean a default is listed on the consumerôs credit information file.  

 

 

Consumer experiences of marketing misconduct 

 

Consumer Action and FCRC engaged People First ï Total Solutions to collect 

case studies of energy consumersô experiences with marketing, both door-to-

door and via telephone.  Case studies were sourced from financial 

counsellors, who provide direct casework assistance to consumers 

experiencing financial hardship.  Participants came from rural, regional and 

urban Victoria. 

 

The interviews recorded 28 consumer experiences, a small sample in relation 

to the overall level of energy marketing in Victoria, and specifically limited to 

those consumers who have sought assistance from a financial counsellor.  

The results, therefore, are not indicative of experiences in the entire consumer 

market, however are indicative of the high level of occurrence of a significant 

number of consumers experiencing energy retailer marketing misconduct, 

reinforced by the ease with which we obtained the case studies.  

 

To provide further context to the sample of case studies, it is worth 

considering recent analysis which suggests that levels of consumer 

dissatisfaction and market misconduct far outstrip levels of complaints.  A 

recent report on consumer detriment by Consumer Affairs Victoria found that 

only 4 per cent of revealed consumer detriment is reported to Consumer 

Affairs Victoria, the primary body for recording consumer complaints in 
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Victoria.15  Smaller percentages are referred to other parties such as 

ombudsman, and 26 per cent do not make any complaint at all.   

 

From the 28 consumer experiences identified in this report, only eight resulted 

in complaints to EWOV.  These findings support the conclusion that seemingly 

low levels of consumer complaints relating to the marketing of energy in 

Victoria masks widespread levels of misconduct.   

 

Summaries of the case studies are found in Part 4 of this report, while the 

complete case studies are detailed in the Appendix.  Each case study outlines 

the circumstances of marketing misconduct and identifies whether the 

marketing involved breaches of the Energy Retail Code and the Marketing 

Code of Conduct.  For the protection of privacy of the consumers involved, all 

names have been altered, however, individual energy retailers are named 

throughout. 

 

Consumer complaints to EWOV 

 

In addition to the independent research conducted by People First ï Total 

Solutions, we have assessed the consumer complaints referred to EWOV, 

specific to retail marketing.  

 

EWOVôs most recent analysis of consumer complaints highlights retail 

competition as a significant issue, representing 23 per cent of the total 

complaints referred to EWOV (including gas, electricity and water).16  EWOVôs 

regular bulletin, Resolution, illustrates the most common issues referred 

through the ombudsman service, and the retailers most commonly reported.  

The information in Resolution details complaints referred to EWOV, and do 

not represent the experiences of consumers across the entire market.  

However, EWOV has identified a óloose correlationô of the retail competition 

cases it has in relation to the total number of transfers occurring in the 

market.17  Further detail is found in Part 5. 

                                         
 
15

 Consumer Affairs Victoria, Consumer detriment in Victoria: a survey of its nature, costs and 
implications, October 2006 p.9. 
16

 EWOV, Resolution 24 (January ï June 2007), September 2007  p.6 
17

 EWOV, Submission and specific information requested of EWOV by the Australian Energy Market 
Commission (AEMC) in relation to the AEMCôs review of the effectiveness of competition in gas and 
electricity retail markets in Victoria  29 June 2007  p.3  
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3. Regulation of energy marketing in 

Victoria 

 

 

Introduction 

 

Energy is an essential service and all households consume energy.  However, 

since October 2002, the entire retail energy market in Victoria has been open 

to competition.18  This means that consumers can choose their energy retailer.  

There are currently 13 electricity businesses and 6 gas businesses that retail 

energy to domestic customers in Victoria.19   

 

In the competitive market, energy retailers must pursue customer growth and 

profits to remain viable.  As such, energy retailers, particularly new market 

entrants, are forced to actively market their products. Highlighted by the 

AEMC, many retailers believe that the only effective way of engaging 

consumers is through direct marketing.20 

 

Most marketing of energy in Victoria is through direct marketing, primarily 

through door-to-door sales, but also through telephone sales.  As 

demonstrated by the case studies outlined in this report, these sales channels, 

being unsolicited, often involve high pressure sales techniques.  In recognition 

of this, there are a number of laws and guidelines that regulate marketing in 

the competitive energy market in Victoria.  These include: 

 the Trade Practices Act; 

 the Fair Trading Act; 

 the Energy Retail Code;  

 the Marketing Code of Conduct; and 

 the Energy Product Disclosure Guideline. 

 

                                         
 
18

 Electricity was opened to competition prior to gas, in January 2001. 
19

 AEMC, above n 3, p 37. 
20

 AEMC, above n 3, p 69.. 
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Trade Practices Act and Fair Trading Act 

 

Consumer protections that exist in the Trade Practices Act and the Fair 

Trading Act that relate specifically to retail energy marketing include: 

 protections against unfair practices; 

 product safety and information; 

 conditions and warranties in consumer transactions; 

 protections in respect of off-business premises sales; and 

 protections against unfair contract terms. 

 

While this list does not represent every consumer protection that exists in 

these Acts, it provides a good overview of general consumer protections that 

apply to the provision of the sale of energy (and, of course, other goods and 

services).   

 

Prohibitions against unfair practices in the Trade Practices Act and the Fair 

Trading Act that particularly relate to retail energy marketing are: 

 the prohibition against misleading and deceptive conduct;21 

 the prohibition against unconscionable conduct;22 

 prohibitions against false representations;23 

 the prohibition against harassment and coercion;24 and 

 prohibitions against unsolicited goods or services, pyramid selling and 

the like.25 

If a trader breaches any of these prohibitions in relation to a transaction, a 

consumer can generally rescind (cancel) the contract, so that they are placed 

in the position they were in before they entered into the contract. 

 

Off-business premises sales are also regulated through the Fair Trading Act, 

rather than the Trade Practices Act.  The Fair Trading Act includes specific 

                                         
 
21

 Trade Practices Act, s 52; Fair Trading Act, s 9. 
22

 Trade Practices Act, ss 51AAB-51AC; Fair Trading Act, s 7-8A. 
23

 Trade Practices Act, ss 52-53A; Fair Trading Act, s 12-3. 
24

 Trade Practices Act, s 60; Fair Trading Act, s 21. 
25

 Trade Practices Act, ss 63A-65 and Div 1AAA of Pt V; Fair Trading Act, ss 22-26. 
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regulation of three types of off-business premises sales relevant to the sale of 

energy: 

 contact sales agreements (door-to-door sales);26 

 telephone marketing agreements;27 and 

 non-contact sales agreements (distance selling, such as at shopping 

centres or internet sales).28 

These provisions impose obligations as to the provision of cooling-off periods, 

the limitation of marketing hours and the supply of documentation.  For 

example, a 10 day cooling off period applies to contact sales agreements and 

telephone marketing agreements.29  This period is extended where consumers 

are not provided with complete contractual documentation, including a notice 

advising of a consumerôs right to cancel a contract and a notice which may be 

used to cancel the contract.   

 

Contact sale agreements must be in writing, set out all terms and conditions of 

the contract, and be signed by the consumer.30  Telephone marketing 

agreements require the purchaser to provide explicit informed consent 

(contact sale agreements do not).31  This consent can be provided in writing or 

orally, but if given orally it must be tape recorded.  Additionally, to obtain 

explicit informed consent, the seller must óclearly, fully and adequately 

disclose all matters relevant to the consent of the purchaserô prior to the 

consent being given. 

 

Victoria is the only jurisdiction to legislate with respect to unfair terms in 

consumer contracts.  The relevant provisions are contained in Part 2B of the 

Fair Trading Act.  The Victorian provisions make void: 

 terms in consumer contracts that are found to be unfair; and 

 terms in standard form consumer contracts that are prescribed to be 

unfair. 

                                         
 
26

 Fair Trading Act, Div 2 of Part 4. 
27

 Fair Trading Act, Div 2A of Part 4 
28

 Fair Trading Act, Div 3 of Part 4. 
29

 Fair Trading Act, s 63 and s 67H. 
30

 Fair Trading Act, s 61. 
31

 Fair Trading Act, s 67D. 
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A term in a consumer contract will be considered unfair if, contrary to the 

requirements of good faith and in all the circumstances, it causes a significant 

imbalance to the partiesô rights and obligations arising under the contract to 

the detriment of the consumer.32  If a term is unfair, it will be void. 

 

It is important to note that, beyond the above requirements, the Fair Trading 

Act does not regulate the conduct of door-to-door and telephone marketers, 

for example by requiring training or auditing of compliance with obligations. 

 

 

Energy Retail Code  

 

The Energy Retail Code provides that to enter a new market contract, 

consumers must provide óexplicit informed consentô.33  This applies to all 

energy market contracts, not just those procured by telephone sales.  This 

requirement recognises that dealing with written contracts, particularly for 

many vulnerable and disadvantaged consumers, is not an everyday 

occurrence.  Indeed, as consumers have not in the past had to sign energy 

contracts (ie, they have had ñdeemed contractsò which provide all consumers 

with the same rights and obligations), this requirement attempts to ensure that 

consumers have a genuine understanding of the contract they have entered 

into. 

 

The ESC has created Guideline No 10 ï Confidentiality and Informed 

Consent, which details what is meant by explicit informed consent.  

Essentially, the requirement is that the consent be: 

 explicit ï that is, it must be ñopt-inò consent34  and it must be verifiable 

and auditable (in writing signed by the customer or recorded by 

electronic communication)35; 

 informed ï that is, the retailer must have fully and adequately disclosed 

all matters relevant to the consent, in plain English;36  and 

 competent ï that is, the person giving consent must have competence 

and  legal capacity to do so.37  

                                         
 
32

 Fair Trading Act, s 32W. 
33

 Energy Retail Code, clause 19. 
34

 ESC, Guideline No 10 ï Confidentiality and Informed Consent, cl 5.1 
35

 ESC, Guideline No 10 ï Confidentiality and Informed Consent, cl 5.2 
36

 ESC, Guideline No 10 ï Confidentiality and Informed Consent, cl 5.3 
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The relevant pre-disclosure information requirement (that is all matters 

relevant to consent as per dot point two above) is further outlined in the 

Marketing Code of Conduct, which is discussed further below. 

 

As outlined above, not every consumer contract requires explicit informed 

consent.  Under general consumer protection legislation in Victoria, only 

telephone marketing agreements require there to be explicit informed consent.   

Furthermore, there is no specific requirement for explicit informed consent in 

the FTA to be óopt-inô consent.  The specific requirement of explicit informed 

consent in energy contracts recognises that energy is a óspecialô product, and 

consumers require specific protection in engaging with the market. 

 

Other provisions in the Energy Retail Code essentially regulate terms of both 

standing and market offer contracts.  The Energy Retail Code does allow 

flexibility for retailers and consumers to vary terms by agreement.  For 

example, there are a number of terms and conditions in the Energy Retail 

Code that the parties can agree not to apply, where the consumer has 

provided explicit informed consent. 

 

Importantly, the Energy Retail Code provides specific protection for low-

income and vulnerable consumers.  Recognising that the provision of energy 

is an essential service, in its draft decision on the Energy Retail Code, the 

ESC stated that the Code is: 

structured with a view to mitigating adverse impacts é on low-income and 

vulnerable consumers.38  

Clauses 11, 12 and 13 are the primary clauses of the ERC that provide for 

retailer obligations in relation to payment difficulties, instalment plans and 

disconnection.  These clauses provide the basis for an effective and respectful 

framework for energy retailers to deal with energy consumers experiencing 

financial hardship. 

 Clause 11 requires retailers to offer customers experiencing payment 

difficulties a payment plan that is in accordance with their capacity to 

pay, provide details of concessions, offer energy efficiency information 

and advice about the availability of an independent financial counsellor. 

                                                                                                                               
 
37

 ESC, Guideline No 10 ï Confidentiality and Informed Consent, cl 5.4. 
38

 ESC, Draft Decision ï A review of Electricity and Gas Retail Codes (January 2004) p 4. 
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 Clause 12 sets out further requirements with respect to instalment 

plans. 

 Clause 13 provides that a retailer can only disconnect a customer for 

failure to make payments if it has sent a reminder notice and 

disconnection warning, and the failure does not relate to a first 

instalment plan.39. 

 

The Energy Retail Code also provides that retailers must handle complaints in 

accordance with the Australian Standard on Complaints Handling.40  

Additionally, retailers must include the phone number of EWOV on any 

disconnection warning.41  While membership to EWOV is currently a licence 

condition, the obligation for retailers to deal with complaints effectively and 

provide information about EWOV is not included in general consumer 

protections.  This notification requirement has proved extremely effective in 

bringing EWOV to consumersô attention at a time they are most likely to need 

it.   

 

 

Marketing Code of Conduct 

 

The Marketing Code of Conduct was implemented in May 2002 with the 

introduction of full retail contestability into the Victorian electricity market.  It 

has a key role in the protection of consumers specific to retail energy 

marketing, by reinforcing key provisions of the Fair Trading Act and the Trade 

Practice Act, in particular, those provisions covering misleading and deceptive 

behaviour and unconscionable conduct.  

 

As outlined above, Victorian fair trading legislation provides that for telephone 

marketing agreements, the consumer must provide explicit informed consent 

which requires them to be informed of óall matters relevant to the consent of 

the purchaserô. For the purposes of explicit informed consent required to enter 

into an energy market contract, the Marketing Code of Conduct clearly 

identifies what those matters are.  

 

                                         
 
39

 Note that this is a summary only and that there are other obligations on both retails and consumers imposed by 
these clauses. 
40

 Energy Retail Code, clause 28. 
41

 As above. 
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The relevant clause of the Marketing Code of Conduct is clause 6.3.  It states 

that the following information must be provided to a consumer before they can 

be said to have provided explicit informed consent: 

 the type, frequency of bills and payment methods the consumer will 

receive; 

 the details of all applicable prices, charges, tariffs and service levels 

that will apply to the consumer (including GST); 

 the full name, address and telephone number of the retailer; 

 any rights the consumer has to cancel the contract and the charges, if 

any, that would apply on cancellation; 

 that the consumer may be contacted as part of an audit procedure, to 

confirm their understanding of and consent to the contract; 

 all relevant information about any difference between the contract terms 

and conditions and the basic terms and conditions under the Energy 

Retail Code; 

 in the case of door-to-door sales, the full terms of the contract including 

the period of the contract; 

 whether the marketing representative will receive a commission for 

procuring the sale of the contract. 

The consumer must be given a reasonable opportunity to consider the above 

information before entering into the contract.  That is, the above information 

must be provided before a consumer can be said to have provided óexplicit 

informed consentô. 

 

Additionally, the Marketing Code states that a retailer must send the following 

information to a consumer within 2 business days of entering into a contract 

with the consumer:  

 the full terms, conditions and applicable costs of the contract including 

the period of the contract, unless this information has previously been 

supplied to the consumer; 

 advice to the consumer that they have a right to cancel the contract, 

and a retailer contact point which the consumer may require for further 

information, or to cancel the contract; 
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 Government energy assistance schemes which may be available to the 

consumer; 

 how to make a complaint to, or enquiry of, the retailer and details of any 

relevant ombudsman schemes; and 

 the existence and general scope of this Code and how to access Code 

compliance procedures.42  

 

The Marketing Code of Conduct also supplements general fair trading law by 

addressing such matters as contact hours, and goes further than fair trading 

requirements by prescribing training and auditing. 

 

Importantly, by being a regulatory instrument that is developed by the ESC, 

the ESC is able to monitor the marketing of energy contracts and not leave 

that task to Consumer Affairs Victoria alone.  The specialist knowledge of the 

regulator of the energy sector enables it to more easily identify problematic 

conduct in the market, in collaboration with Consumer Affairs Victoria.   

 

 

Energy Product Disclosure Guideline 

 

The provision of information to consumers is fundamental to the operation of 

efficient and competitive markets.  It is widely acknowledged that information 

asymmetry results in market failure, to the detriment of consumers.  For this 

reason, the ESC has created Guideline 19 Energy Product Disclosure (the 

Product Disclosure Guideline).  The Product Disclosure Guideline 

implements obligations created by section 36A of the Electricity Industry Act 

2000 (Vic) and section 43A of the Gas Industry Act 2001 (Vic). Those 

provisions create a statutory obligation to publish tariffs and terms and 

conditions of sale on the internet. The Product Disclosure Guideline specifies 

the minimum requirements in relation to:  

(a) the process to be established by a specified retailer to enable 

customers to access relevant published information;43 and  

(b) the details and format for the publication of energy product 

information statements.44  

                                         
 
42

 Marketing Code of Conduct, clause 6.3. 
43

 Product Disclosure Guideline, cl 2.1. 
44

 Product Disclosure Guideline, cl 2.4 and 2.5. 
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The Product Disclosure Guideline also creates similar obligations for certain 

written information (including all fees and charges and the term of the 

contract) to be provided by retailers to small retail customers in an óoffer 

summaryô.45  The obligation to provide product information in a standard 

format allows consumers to easily compare market offers, thereby ensuring 

that consumers can participate more easily in the competitive market. 

 

 

Proposed National Regulation of Marketing 

 

With the proposed move to national regulation of the energy market, it is 

important that the existing laws and guidelines that operate in states and 

territories are integrated appropriately to ensure that all Australian consumers 

are protected from misleading, high-pressure, or harassing sales tactics. 

 

Currently, the Ministerial Council on Energyós (MCE) Retail Policy Work Group 

(RPWG) is developing new national regulation of non-economic retail and 

distribution of energy.  It is expected that jurisdictional regulations will cease 

operation in mid 2009, with national regulation to apply from that date.  The 

RPWGôs work includes establishing national regulation for the marketing of 

energy. 

 

In 2007, the RPWG engaged lawyers Allens Arthur Robinson (AAR) to 

develop recommendations for the new national framework.  In its composite 

consultation paper released in June 2007, AAR made the recommendations in 

Table 1 relating to marketing regulation.  A number of consumer and other 

community organisations joined together to provide comment on these 

recommendations, which are detailed in the final column of the table.  

 
Table 1 ï Recommendations for national marketing regulation 

 

Subject Recommendation Comments 

Pre-

contractual 

disclosures - 

timing/form 

A retailer must provide a small customer 

with certain prescribed information as 

follows:   

(a) prior to formation of a market 

contract: where the prescribed 

We broadly support this recommendation ï 

retailers should be required to provide 

prescribed information prior to formation of a 

market contract. 

However, after formation of market contract, 

                                         
 
45

 Product Disclosure Guideline, cl 3. 
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Subject Recommendation Comments 

matters may be disclosed in writing, 

electronically or verbally; and 

(b) as soon as practicable after 

formation of a market contract: 

pursuant to a single written 

disclosure statement (unless such 

disclosure statement has already 

been provided). 

consumers should be provided with full terms 

and conditions of contract, together with a 

customer charter (summary of rights and 

obligations, including information about dispute 

resolution) as well as information about 

exercising cooling-off rights. 

If the contract is formed in a face-to-face 

situation, as soon as practicable should be at 

that time, not days after. 

Pre-

contractual 

disclosures - 

required 

disclosures 

The information which a retailer must 

provide in the manner described above is 

information in relation to:   

(a) prices, charges, penalties, billing 

and payment arrangements:  all 

applicable prices, charges, early 

termination payments and penalties, 

security deposits, service levels, 

concessions or rebates, billing and 

payment arrangements and how any 

of these matters may be changed;  

(b) contract duration:  the 

commencement date and duration of 

the contract, the availability of 

extensions and whether the contract 

can be transferred to other premises 

if the customer moves out during the 

term of the contract;   

(c) cooling-off period:  details of rights 

to rescind the contract, including how 

to exercise these rights;   

(d) electronic transactions:  if any 

marketing requirement is to be 

complied with by an electronic 

transaction, how the transaction is to 

operate and, as appropriate, that the 

customer will be bound by the 

electronic transaction or will be 

recognised as having received the 

information contained in the 

electronic transaction; and   

(e) standard supply contracts:  the 

availability of standing offer supply 

contracts and the relevant regulator's 

contact details.   

We strongly support these pre-contractual 

disclosures, but the following should be made 

clear: 

 billing information should include 

frequency of bills; 

 payment arrangements include all 

available payment methods; 

 that all energy market contracts have 

a cooling-off period; 

 in the provision of information about 

the standard supply contract, details 

of any difference between the market 

contractôs terms and conditions and 

the basic terms and conditions under 

a standing offer. 

 

Further, where a product sells renewable 

power of any description, details should be 

given about the accredited GreenPower 

scheme and whether the energy sold complies 

with that scheme. 

Cooling-off 

period 

Unless such information has previously 

been supplied to the small customer, a 

retailer must send documentation to the 

small customer providing details of the 

customer's right to rescind the market 

contract, including information about how 

to exercise this right, at least 10 business 

We strongly support this requirement. 
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Subject Recommendation Comments 

days prior to the expiry of the cooling-off 

period.  

Dispute 

resolution and 

complaints 

A retailer must advise a small customer of 

their right to complain to the retailer in 

respect of any marketing activity 

conducted on behalf of the retailer and, if 

such complaint is not satisfactorily 

resolved by the retailer, of the customer's 

right to complain to the relevant industry 

ombudsman.  

We support this requirement, but note that this 

information should be provided both before 

and after the consumer has entered into the 

contract. 

General 

conduct 

standards 

Marketers must, and retailers must ensure 

that marketers, comply with all applicable 

Commonwealth and State and Territory 

laws in relation to: 

(a) misleading, deceptive or 

unconscionable conduct; 

(b) undue pressure, harassment or 

coercion; and   

(c) the quality, form and content of 

marketing information. 

Marketers should have, and retailers 

should ensure that marketers have, 

adequate product knowledge.  Adequate 

product knowledge covers knowledge of 

matters such as tariffs, billing procedures 

and the availability of rebates and 

concessions.   

We strongly support this requirement. 

In relation to product knowledge, it should be 

clear that this includes knowledge about 

accredited GreenPower 

Duties of 

marketers 

At all times in connection with any 

marketing activity, a marketer must 

identify his or herself to a small customer.  

Identification involves the marketer using 

best endeavours to provide the small 

customer with:   

(a) the marketer's first name;   

(b) any relevant identification number;   

(c) the name of the retailer on whose 

behalf the marketing contact is 

being made and contact details for 

the retailer;   

(d) sufficient contact details to enable 

the customer to contact the 

marketer; and   

(e) advice as to the purpose of the 

marketing contact.   

Where marketing is conducted in person, 

a marketer must wear an identification 

badge showing the marketer's 

photograph, first name and the name of 

It should be clear that this information should 

be provided prior to the presentation of the 

pre-contractual disclosure requirements, and 

not after the consumer has entered the 

contract. 

Additionally, a marketer must disclose: 

 whether they will receive a 

commission or fee for obtaining a 

sale; 

 that the consumer may be contacted 

as part of an audit procedure, to 

confirm their understanding of and 

consent to the contract. 
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Subject Recommendation Comments 

the retailer on whose behalf the marketing 

contact is being made.   

Training Retailers must ensure that marketers are 

appropriately trained in relation to 

compliance with marketing obligations. 

We support this recommendation, but submit 

that retailers must be obliged to provide 

regular refresher courses to marketers about 

the laws and regulations pertaining to 

marketing. 

Record 

keeping 

Retailers must keep records of all 

marketing related activities, including 

details of marketing visits which have 

been conducted, and telephone marketing 

calls which have been placed.  Retailers 

must also retain records of any explicit 

informed consent obtained by a marketer 

for two years after such consent is 

obtained. 

We strongly support this recommendation. 

Compliance 

audits 

A retailer may be required by the AER to 

conduct a compliance audit in respect of 

the compliance by marketers with their 

marketing obligations. 

We support this recommendation, but consider 

that the AER should be obliged to conduct 

regular compliance audits. 

Contact times Not included. We support this recommendation. 

Contact 

records 

Not included. We do not support this recommendation. 

We note that AAR suggests regulation of 

contact lists should not be required as such 

regulation doesnôt have regard to the 

distinguishing features of the energy market.  

We disagree, and note that the competitive 

energy market relies upon direct sales, and as 

such, would suggest that direct sales is a 

distinguishing feature of the energy market.  

AARôs framework for assessing marketing 

regulation, therefore, would allow for the 

regulation of contact records. 

Considering the significant consumer detriment 

caused by consumers being hassled when at 

home, we believe consideration should be 

given to a Do Not Contact register for energy 

retailers that would operate in a similar fashion 

to the recently established Do Not Call 

register. 

 
The recommendations proposed by AAR are yet to be endorsed by the 

RPWG or the MCE. 
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4. Consumer experiences with energy 

marketing 

 

Sample and methodology 

 

A total of 28 case studies have been collated for the purpose of this report.  

The case studies highlight a range of issues arising from the current marketing 

practices of energy retailers. 

 

As outlined in Part 2, the sample has been limited to consumers who have 

sought assistance from financial counsellors.  This was done so as to easily 

identify consumers who had experienced difficulty with energy marketing, 

such that they sought assistance from a financial counsellor.  The results, 

therefore, are not indicative of experiences in the entire consumer market.  

However, the ease with which we obtained the case studies provides strong 

evidence of a significant number of consumers experiencing energy retailer 

marketing misconduct.  

 

To provide further context to the small sample of case studies, it is worth 

reflecting upon the previously discussed analysis which suggests that levels of 

consumer dissatisfaction and market misconduct far outstrips levels of 

complaints. A recent report on consumer detriment by Consumer Affairs 

Victoria, found that only 4 per cent of revealed consumer detriment is reported 

to Consumer Affairs Victoria, the primary body for recording consumer 

complaints in Victoria.46  Smaller percentages are referred to other parties 

such as ombudsman, and 26 per cent do not make any complaint at all.  Such 

analysis is at odds with the findings of the AEMC in its First Draft Report for 

the Review, which relies upon levels of complaints to EWOV to suggest 

minimal customer dissatisfaction and effective demand side participation in 

Victoriaôs energy market.47 

 

 

                                         
 
46

 Consumer Affairs Victoria, Consumer detriment in Victoria: a survey of its nature, costs and 
implications, October 2006. 
47

 AEMC, Review of the effectiveness of competition in retail electricity and gas markets in Victoria ï 
First Draft Report, October 2007, pp 82. 
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Summary of case studies 

 

Below are summaries of the case studies collated by People First ï Total 

Solutions.  The summaries list the nature of the complaints, the area/location 

of the complaints, the companies involved, the method of sales (door-to-door 

or telephone) and whether any particular breach of marketing consumer 

protections occurred.   

 

Full case studies are provided in the Appendix including details of each 

specific breach.  

 

Case study 1 

Issue: Salesperson claimed that Red Energy was now supplying electricity for the area 

Location: Rural 

Supplier: Red Energy 

Method of approach: Door 

Misconduct: Unconscionable, misleading and deceptive conduct 

 

Case study 2 

Issue: Salesperson claimed that the sale of a retirement village required residents to change energy 

retailers 

Location: Rural 

Supplier: Red Energy 

Method of approach: Door 

Misconduct: Unconscionable, misleading and deceptive conduct 

 

Case study 3 

Issue: Salesperson falsely claimed to be from existing company offering better deal 

Location: Rural 

Supplier: Energy Australia 

Method of approach: Door 

Misconduct: Unconscionable, misleading and deceptive conduct 

 

Case study 4 

Issue: Salesperson advised all units in complex were changing 

Location: Urban 

Supplier: AGL 

Method of approach: Door 

Misconduct: Unconscionable, misleading and deceptive conduct 

 

Case study 5 

Issue: Salesperson told customer their direct debit arrangement would switch if she changed retailer 

Location: Rural 

Supplier: AGL 

Method of approach: Door 

Misconduct: Misleading and deceptive conduct 
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Case study 6 

Issue: Salesperson switched customer without consent or signed contract  

Location: Urban 

Supplier: Origin Energy 

Method of approach: Door 

Misconduct: Failure to obtain explicit informed consent, unconscionable conduct and misleading and 

deceptive conduct 

 

Case study 7 

Issue: Salesperson forged contract information after customer refused to switch 

Location: Urban 

Supplier: Power Direct 

Method of approach: Door 

Misconduct: Unconscionable conduct, misleading and deceptive conduct and fraudulent conduct 

 

Case study 8 

Issue: Salesperson switched hardship customer without consent  

Location: Urban 

Supplier: AGL 

Method of approach: Door 

Misconduct: Failure to obtain explicit informed consent, unconscionable conduct and misleading and 

deceptive conduct 

 

Case study 9 

Issue: Salesperson offered incentives to non account holder 

Location: Urban 

Supplier: TRUenergy 

Method of approach: Door 

Misconduct: Failure to obtain explicit informed consent, unconscionable conduct and misleading and 

deceptive conduct 

 

Case study 10 

Issue: Salesperson offered non-account holder incentives to sign contract 

Location: Urban 

Supplier: Victoria Electricity 

Method of approach: Door 

Misconduct: Failure to obtain explicit informed consent 

 

Case study 11 

Issue: Salesperson signed up non-account holder 

Location: Urban 

Supplier: Power Direct 

Method of approach: Door 

Misconduct: Failure to obtain explicit informed consent, unconscionable conduct and misleading and 

deceptive conduct 




